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What this presentation will cover 

1. Legal frameworks for provision of psychotropic 
medication to children 

2. The legal definition of psychotropic medication 
3. The law and rules regulating DCF’s provision of 

psychotropic medication to foster children 
4. Motion and hearing practice 
5. (Advocacy and Practice Strategies throughout) 

 
 



Psychotropic Medication Use in Florida 
Foster Care 

Data presented to [the Gabriel Myers Workgroup] 
indicates that, nationally, some 5% of all children are 
treated with psychotropic medications. In Florida’s 
foster care system, 15.2% of its children receive at 
least one such medication, according to a report 
dated August 14, 2009.  
 
Report of Gabriel Myers Workgroup on Psychotropic Medication, 2009.  



Statistics on Psychotropic Medication 
Use in Foster Care 
Children in foster care, beset by high prevalence of behavioral health 
concerns (Clausen et al., 1998, Garland et al., 2000, Glisson, 
1994, Halfon et al., 1995, Landsverk et al., 2002, Pecora et al., 
2005, Rubin et al., 2005,Trupin et al., 1993 and Urquiza et al., 1994), 
disproportionately use behavioral health services to a much greater 
degree than other children in the community (dosReis et al., 
2001 and Zito et al., 2008). While representing less than 3% of all 
enrollees in the Medicaid program, children in foster care account 
for 25–41% of all mental health expenditures within the Medicaid 
program for children (Halfon et al., 1992, Harman et al., 
2000 and Takayama et al., 1994).  
 
Interstate variation in trends of psychotropic medication use among 
Medicaid-enrolled children in foster care. Rubin, et al., 2012.  



The U.S. child welfare system is a de facto 
public behavioral health care system. 
 
See Lyons & Rogers, J. Am. Acad. Child Adolesc. Psychiatry. 
2004 Aug;43(8):971-3. 



The Florida Legislature Amended  
§ 39.407(3) in 2005 
 Addressed a lack of procedure for outpatient provision of 

psychotropic medication. 
 Required more substantial documentation and oversight. 
 Clarified DCF’s authority and role in the provision of 

psychotropic medication.  
 Expected impact on Medicaid doctors (time), court dockets 

(hearings), state funds (to pay for extra evaluations not 
covered by Medicaid), and potentially (“may”) save money 
by lowering use of psychotropic medication. Senate Staff 
Analysis of CS/CS/SB 1090 (2005), found at 
http://archive.flsenate.gov/data/session/2005/Senate/bill
s/analysis/pdf/2005s1090.ha.pdf  

http://archive.flsenate.gov/data/session/2005/Senate/bills/analysis/pdf/2005s1090.ha.pdf
http://archive.flsenate.gov/data/session/2005/Senate/bills/analysis/pdf/2005s1090.ha.pdf


  

Legal consent for psychotropic 
medications 



How is psychotropic medication 
consented to for community children? 
 Consent for psychotropic medication for 

“community” children (i.e., not in the dependency 
system) is given by their parents or a person with 
power of attorney from their parents. FSA 
743.0645. 

 Psychotropic medication is NOT considered ordinary 
medical care, and therefore cannot be consented to 
by extended family members (step-parents, 
grandparents, adult siblings, adult aunts and uncles) 
absent a court order. Id.  
 



Can children and youth consent to 
psychotropic medication? No. 
When any minor age 13 years or older experiences an 
emotional crisis to such degree that he or she perceives 
the need for professional assistance, he or she shall have 
the right to request, consent to, and receive outpatient 
crisis intervention services including individual 
psychotherapy, group therapy, counseling, or other forms 
of verbal therapy provided by a licensed mental health 
professional, as defined by Florida Statutes, or in a 
mental health facility licensed by the state. Such services 
shall not include medication and other somatic treatments, 
aversive stimuli, or substantial deprivation.  
 
§ 394.4784, Fla. Stat. Ann. 
 



Consent vs. Assent 

Consent = Legal Authority 

• “Express and Informed Consent” 
means, for the purposes of this 
chapter; voluntary written consent 
from a competent person who has 
received full, accurate, and sufficient 
information and explanation about a 
child's medical condition, medication, 
and treatment to enable the person 
to make a knowledgeable decision 
without being subjected to any deceit 
or coercion.  FAC 65C-35.001. 

Assent = Participation by Patient 

• “Assent” when used in this chapter 
means a process by which a provider 
of medical services helps the patient 
achieve a developmentally 
appropriate awareness of the nature 
of his or her condition; informs the 
patient of what can be expected 
with tests and treatment; makes a 
clinical assessment of the patient's 
understanding of the situation and 
the factors influencing how he or she 
is responding; and solicits an 
expression of the patient's willingness 
to accept the proposed care. FAC 
65C-35.001.  



Can DCF consent for psychotropic medication? 
No. 

“Legal custody” means a legal status created by a court which vests in a custodian of 
the person or guardian, whether an agency or an individual, the right to have physical 
custody of the child and the right and duty to protect, nurture, guide, and discipline the 
child and to provide him or her with food, shelter, education, and ordinary medical, 
dental, psychiatric, and psychological care. 
 
§ 39.01(35), Fla. Stat. Ann. 

 

“Medical care and treatment” includes ordinary and necessary medical and dental 
examination and treatment, including blood testing, preventive care including ordinary 
immunizations, tuberculin testing, and well-child care, but does not include surgery, 
general anesthesia, provision of psychotropic medications, or other extraordinary 
procedures for which a separate court order, power of attorney, or informed consent as 
provided by law is required, except as provided in s. 39.407(3). 
 
§ 743.0645, Fla. Stat. Ann. 



Can relative and non-relative 
placements consent? Yes, but only if… 
“Temporary legal custody” means the relationship that a court creates 
between a child and an adult relative of the child, legal custodian, 
agency, or other person approved by the court until a more permanent 
arrangement is ordered. Temporary legal custody confers upon the 
custodian the right to have temporary physical custody of the child and 
the right and duty to protect, nurture, guide, and discipline the child 
and to provide the child with food, shelter, and education, and 
ordinary medical, dental, psychiatric, and psychological care, unless 
these rights and duties are otherwise enlarged or limited by the court 
order establishing the temporary legal custody relationship.  
 
§ 39.01(75), Fla. Stat. Ann. 

 



Advocacy Tip: Relative & Non-relative 
Placements 

 The custody release order must explicitly grant the 
temporary custodian authority to consent to 
psychotropic medications. 

 The procedure in 39.407(3) can be very lengthy, 
and therefore it is often in the child’s best interest to 
have the custodian be able to consent directly.  



Psychotropic Medication Consent 

Can they consent to 
psychotropic medication? 

Statutory Authority 

Parent Yes. FSA 743.0645 
 

Non-parent with power of 
attorney (“POA”) 

Yes, until POA is revoked or 
destroyed. 

FSA 743.0645 
 

Non-parent with no POA No. Must seek court order, or 
report child as neglected.  

FSA 743.0645; 
Chapter 751 
(temporary custody by 
relative) 

DCF No. Must seek court order. FSA 39.407(3) 

Temporary Legal Custodian 
through Chapter 39 

No, unless authorized to consent 
by custody release order. 

FSA 39.01(75) 

The Child or Youth No, unless disability of nonage 
has been removed by court 
order. 

FSA 394.4784; 
743.015 (removal of 
disability of nonage) 



  

Defining “psychotropic medication” 



  

The Statute and Court Rule are 
silent on the definition of 
psychotropic medication. 

 



Common ways to legally define a 
“psychotropic medication” 

By its purpose 
• “A psychotropic medication is any medication prescribed for the 

purpose of…” 
• Example: Topamax as mood stabilizer; Benadryl for sedation 
• But what about Topamax for seizures? Or Benadryl for hives?  

By its effect 
• “A psychotropic medication is any medication that has the effect 

of…” 

With an enumerated list 
• “The following medications are psychotropic medications…” 
• Example: Antipsychotics, Anti-anxiety, Mood stabilizers, stimulants, etc.  



DCF uses all three approaches 

(18) “Psychotropic Medication” means, for the purpose of this rule, any chemical substance 
prescribed with the intent to treat psychiatric disorders; and those substances, which though 
prescribed with the intent to treat other medical conditions, have the effect of altering brain 
chemistry or involve any of the medications in the categories listed below. The medications include, 
without limitation, the following major categories: 

 

(a) Antipsychotics; 

(b) Antidepressants; 

(c) Sedative Hypnotics; 

(d) Lithium; 

(e) Stimulants; 

(f) Non-stimulant Attention Deficit Hyperactivity Disorder medications; 

(g) Anti-dementia medications and cognition enhancers; 

(h) Anticonvulsants and alpha-2 agonists; and 

(i) Any other medication used to stabilize or improve mood, mental status, behavior, or mental 
illness.                                                  Fla. Admin. Code Ann. r. 65C-35.001 

 



  

Regulating DCF’s use of Psychotropic 
Medication 



Legal Authorities Governing DCF’s 
Provision of Psychotropic Medications 

• “Medical, psychiatric, and psychological examination and 
treatment of child” 

Section 39.407(3), Florida Statutes (July 1, 
2005) 

• “Administration of Psychotropic Medication to a Child in 
Shelter Care or in Foster Care When Parental Consent Has 
Not Been Obtained” 

Florida Rules of Juvenile Procedure 8.355 (Nov. 
17, 2005) 

• “Psychotropic Medication for Children in Out of Home Care” 

Florida Administrative Code rule 65C-35 
(March 17, 2010) 



Common Regulatory Regimes 

States use a variety of regimes to regulate the use of 
psychotropic medications in their foster care systems. 
 Consent-based systems 

 Case manager 
 Foster parent 
 Medical advocate / GAL 
 Judge  

 Medical review committees: team of doctors who 
review each request. 

 Utilization protocols: written guidelines that are 
presumptively acceptable; usually used in conjunction 
with consent-based system.  



Florida’s Psychotropic Medication 
Regime for Foster Care 
 Any doctor may PRESCRIBE to a foster child.  
 Consent to PROVIDE the medication must then be sought by DCF 

from one of the following: 
 Parent (if rights have not been terminated) 
 Judge (if no parent, or a parent does not consent) 
 Temporary statutory authorization (in limited circumstances) 

 DCF has also contracted with an external medical review process 
(“MedConsult”) for certain situations. Contact Case Manager for 
phone number and information.  

 The following CANNOT consent: dependency case manager, child 
protective investigator, the child's caregiver, representatives from the 
Department of Juvenile Justice, or staff from Residential Treatment 
Centers. Fla. Admin. Code Ann. r. 65C-35.007; the GAL or the AAL. 
“Caregiver” is defined as DCF foster parent or staff member. 

 



Does DCF have discretion to withhold 
prescribed treatment? 
 There is no mandate in section 39.407(3) for DCF to 

act.  
 “The child's dependency case manager will ensure that 

all behavioral health services that are identified in 
behavioral health assessments or prescribed by a 
medical or mental health professional have been 
integrated into the child's dependency case plan and 
are provided to the child in a timely manner.” Fla. 
Admin. Code Ann. r. 65C-35.002. 

 Advocacy tip: Consider bringing a motion to enforce 
agency action if DCF fails to seek authorization for a 
prescribed medication.  



DCF Must Seek Consent to Provide 
Psychotropic Medication 

Parent 

• The Department must always attempt to obtain consent from the parent first. It must be 
• express (in writing) and  
• informed (after consultation with the doctor) 

Temporary 

• If parental consent is not obtained, DCF can still provide the meds prior to a court order: 
• If child had meds at shelter, with a prescription and original container; 
• If doctor certifies likelihood of harm from delay; or 
• If child is in a hospital setting (SIPP, CSU, hospital).  

Judge 

• If a parent has not consented, then DCF must seek judicial authorization to begin or 
continue medications within certain timeframes (discussed below).  



Special Timeframes for Seeking Judicial Authorization 

Timeframe to file motion for judicial 
authorization 

Source 

Parental consent obtained No judicial authorization is required. FSA 39.407(3)(a)1. 

Child on medication at shelter with 
valid prescription and original 
container, and medication is 
continued pursuant to temporary 
statutory authorization 

DCF must request temporary judicial 
authorization to continue medication at 
shelter hearing; and must file full motion 
at time of filing petition, or within 21 
days of shelter hearing. Authorization 
extends for sooner of 28 days from 
removal or arraignment.  

FSA 39.407(3)(b). 

Doctor certifies harm from delay 
and medication is provided 
pursuant to temporary statutory 
authorization 

DCF must file motion to continue meds 
within 3 working days of starting meds. 
Motion must be heard at next scheduled 
hearing or within 30 days. If objection, 
hearing held within 7 days. 

FSA 39.407(3)(e)1. 

Child in a SIPP, CSU, or hospital 
and medication is provided 
pursuant to temporary statutory 
authorization 

DCF must file motion to continue meds 
within 3 working days of starting meds. 
Must then follow regular motion 
procedure. (See slides below.)  
 

FSA 39.407(3)(e)2. 



Practice Tip: There is no such thing as an “emergency 
hearing for psychotropic medication.” 

 If the doctor certifies the child will likely experience 
harm from delay, the Department may provide the 
medication in advance of seeking court 
authorization.  

 Some agencies and doctors (probably incorrectly) 
believe a court order will shield them from liability.  

 The statute says a motion must be filed, but the 
hearing can take as long as necessary to allow all 
sides to present evidence and argument. 



Advocacy Tip: Verify Parental Consent 

 If a parent consents to a psychotropic medication, 
DCF is not required to file a motion or even notify 
the other parties.  

 Ensure the parent truly made informed consent.  
 Ensure the parent’s involvement in the child’s life is 

ongoing. If the parent has limited contact with the 
child, their consent should be questioned.  



Variations in Practice: Temporary 
Authorization 

 Some doctors will not write the prescription until the 
court order is signed, even when they certify harm from 
delay. 
 Response: Chapter 39 limits DCF’s actions, not doctors’. 

 Some hospital settings do not timely notify DCF of the 
provision of medication. 
 Response: This could support a finding that the facility is not 

an appropriate placement, or a licensing complaint.  

 Some doctors always certify probable harm from delay.  
 Response: The doctor must detail the nature of the harm. 



Practice Tip: Emergency Treatment 
Orders in Hospitals/SIPPs/CSUs 
 “An emergency treatment order for psychotropic medication supersedes the 

person's right to refuse psychotropic medication if based upon the 
physician's assessment that the individual is not capable of exercising 
voluntary control over his or her own symptomatic behavior and that these 
uncontrolled symptoms and behavior are an imminent danger to the person 
or to others in the facility.” Fla. Admin. Code Ann. r. 65E-5.1703 

 The authority for ETOs derives from the exigent circumstances and the 
doctor’s duty to render aid, and not from traditional consent; though, the 
physician is supposed to attempt to obtain consent when feasible. Notice to 
the parent or guardian is required.  

 For more information and procedural protections related to ETOs see FAC 
65E-5.1703. 



Advocacy Tip: Use the Administrative 
Code 
CHAPTER 65C–35. PSYCHOTROPIC MEDICATION FOR CHILDREN IN OUT OF HOME CARE65C–
35.001. Definitions. 
 65C–35.002. Behavioral Health Services. 
 65C–35.003. Parent or Legal Guardian Involvement. 
 65C–35.004. Caregiver Involvement. 
 65C–35.005. Child Involvement in Treatment Planning. 
 65C–35.006. Taking a Child Into Custody Who Is Taking Psychotropic Medication. 
 65C–35.007. Authority to Provide Psychotropic Medications to Children in Out-of-Home Care 

Placements. 
 65C–35.008. Parent or Legal Guardian Declines to Consent to or Withdraws Consent for the 

Provision of Psychotropic Medication. 
 65C–35.009. Parent or Legal Guardian Rights Terminated; Parent or Legal Guardian Refuses 

to Participate; or Parent or Legal Guardian Location or Identity Unknown. 
 65C–35.010. Emergency Administration of Psychotropic Medication. 
 65C–35.011. Medication Administration and Monitoring. 
 65C–35.012. Requests for Second Opinions. 

 



  

Motions and hearings on 
psychotropic medication 



Normal Motion & Hearing Practice 

DCF files 
motion. 

DCF must give 
notice to 

parties within 
48 hours of 

filing. 

Objections 
must be filed 

within 2 
working days. 

Hearing “as 
soon as 

possible” if 
objection.  

Or order can 
be signed if 
no objection.  

FSA 39.407(3)(d)1. 



Variations in Practice: Motions and 
Hearings 

 Local practice for notifying parties, filing motions, 
and setting hearings varies greatly. Consult with 
CLS, the GAL Program, or another child advocate to 
familiarize yourself with local practice. 

 The special case rules are complicated and often 
misapplied.   

 The law and the rules still trump local practice. 
 Penalties for procedural irregularities are not 

defined. 



Practice Tip: Monitor for Delay 

 There is often significant delay between the writing 
of the Medical Report and the filing of the Motion.  

 In 2008 in Miami-Dade County, the average delay 
was approximately 1 month, with significant 
variation case by case.  

 Delays come from doctors’ misunderstandings of 
process, case managers’ case loads, and CLS’s 
motion drafting schedule. 

 Admin Rules’ MedConsult requirements also add 
time. 



Section 39.407(3): The Legal Standard 

DCF must prove by a preponderance of the evidence 
that: 

 “the department's motion and the physician's medical 
report meet the requirements of this subsection” 

 The psychotropic medications are in the best interest of 
the child.  

FSA 39.407(3)(d)1. 



The Medical Report 

Name of child, name of med, 
dosage range, certification of 

medical need 

Statement that doctor has 
reviewed all documentation 

provided 

Certification that medication is 
appropriate for diagnosis and 
a list of behaviors & symptoms 

to be targeted 

Explanation of risks, benefits, 
effect of stopping med, drug 
interactions, side-effects, how 
treatment will be monitored, 

and statement that 
explanation provided to child 

& caregiver 

Will the meds replace or 
supplement other meds; length 

of time expected on meds; 
and recommendation for other 

services 

FSA 39.407(3)(c). 



Litigation Tip: The Medical Report 

 The Medical Report is admissible over a hearsay 
objection. FSA 39.407(3)(d)1.  

 The doctor is not required to testify, but can be 
subpoenaed.  

 If the report is incomplete, DCF’s motion should be 
denied.  



Example Evidentiary Arguments 

 The report is incomplete under the law and cannot 
be accepted by the court. 

 The recommendation in the report is unreliable 
because it contains inaccuracies. 

 The report is no longer valid (is “stale”) because of 
a material change in circumstances or length of time 
since its creation. 

 The doctor did not have sufficient information to 
render a reliable medical opinion. 



Example Best Interest Arguments 

 The medication’s side effects outweigh the benefit to 
your client. 

 The medication’s monitoring requirements are not 
feasible in your client’s current placement.  

 Your client is refusing the medication and will not 
adhere to the treatment regime.  

 The Department has not tried less invasive therapies 
or treatments first. 
 Problems with services 
 Problems in current placement 



Example Medical Arguments 

 The prescribed medication is not approved for 
children or youth and is not known to be safe. 

 The medication as prescribed is not within standard 
medical care norms. 

 The prescribed medication is contraindicated for 
your client due to other medications or 
circumstances.  

These arguments can often be crafted from the 
medical report itself, but may require additional 
medical evidence. 

 



Possible Judicial Orders 

 Grant the motion: DCF may start or continue the 
medication. 

 Order second opinion: DCF must take child to be seen 
by new doctor within 21 days. 

 Order consultation: prescribing doctor must consult with 
a second doctor (often due to non-psychiatric issues 
such as a medical condition). 

 Deny motion: DCF not authorized to provide meds. 
 Order DCF to stop medication: must have evidence on 

the record that doing so would not likely harm the child, 
or meds will harm the child due to a nonpsychiatric 
condition. 

FSA 39.407(3)(d)1. 



Appeals 

 There are no published opinions on section FSA 
39.407(3). 

 Therefore the following are open questions: 
 Is an order authorizing psychotropic medications final 

for purposes of appellate review?  
 Direct appeal or petition for certiorari?  

 What standard of review will an appellate court use?  
 Depends on nature of appeal.  

 



Post-hearing monitoring 

 Ensure recommended services are provided. 
 Ensure medications are administered as prescribed. 
 Ensure medical tests are performed and reviewed 

by prescribing doctor. 
 Time-limit the authorization order to require 

periodic re-authorization hearings.  
 Medication status must be part of Judicial Review. 



Penalties for DCF’s Noncompliance 

 No explicit remedy for DCF’s noncompliance with statute. 
 Possible contempt: Write compliance, services, and 

monitoring requirements into authorization order. 
 Even absent order, possible finding of department 

noncompliance under judicial review statute. 
 Possible § 1983 suit. See Woodburn v. State of Florida 

Dept. of Children & Family Services, 859 F. Supp. 2d 1305, 
1311 (S.D. Fla. 2012) (“Defendant” was subjectively aware 
of problems with administering psychotropic medications 
without a behavior treatment plan, and that Lanaza was on 
such medication without such a plan…”). Or state 
negligence suit. 



Advocacy Strategies 

 Be part of the conversation on meds early. 
 Review the medical report carefully. 
 Consult with your client often. 
 Speak with the prescribing doctor. 
 Interview collaterals: foster parents, school 

personnel, therapists, service providers. 
 Participate in MedConsult or other expert 

consultation. 
 



Thank you. 
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