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But wait….what is a
guardianship?
A

legal proceeding
 Where a guardian is appointed
 To exercise the legal rights
 Of a person who has been deemed
incapacitated

What is Incapacity?


Fl. Stat. 744.102 (12): “Incapacitated person” means a
person who has been judicially determined to lack the
capacity to manage at least some of the property or to
meet at least some of the essential health and safety
requirements of the person.




Black’s Law Dictionary defines incapacity as:
“1. Lack of physical of mental capabilities, 2. Lack of
ability to have certain legal consequences attach to
one’s actions”
Incapacitated person: “A person who is impaired by an
intoxicant, by mental illness or deficiency, or by physical
illness or disability to the extent that personal decisionmaking is impossible”



So…Who or What is a guardian?
 An

individual
 OR an institution (such as a bank or public
guardian)
 Who has been appointed by the court
 To care for the incapacitated person
(“ward”)
 And/or for their assets
 By exercising the rights specifically
delegated to the Guardian

How do I get a guardianship for
someone I believe is
incapacitated?


A petition will have to be filed in the circuit court
of Florida alleging a person is incapacitated. It is
detailed.
 Any competent adult may file a petition to
determine another person’s capacity. Certain
persons are excluded (ex. Convicted felons or
those with financial conflicts).
 Must be filed in county where alleged
incapacitated person (AIP) resides .

How is a person determined to be
incapacitated?


After a petition is filed, the court appoints an
examining committee of 3 members (usually
physicians and mental health MDs or PhDs) and
an attorney for the AIP (often Regional Conflict
Counsel)
 The members visit the AIP and submit their
findings to the court at least 5 days prior to the
hearing.
 Examination will include a physical exam, a
mental health exam, and a functional
assessment.

The “Legalities”









Court will appoint an attorney to represent the AIP.
Prior to the hearing the judge will review the examining
committee’s reports and at the hearing listen to
arguments of counsel for the Petitioner and the AIP.
If they find the person is not incapacitated, the petition
will be dismissed. Judges follow the majority of the
examining committee.
If a judge finds the AIP can exercise some but not all
rights, a limited guardianship will be found. If the person
can exercise no rights, the guardianship is called
plenary.
The guardian is usually appointed at the end of the
hearing. Letters and orders of guardianship will be
issued.

What rights can be removed if
found incapacitated?















Rights enumerated in Fl. Stat. 744.3215 (2)(3):
Marry
Vote
Personally apply for government benefits
Have a driver’s license
Travel
Seek or retain employment
Sue or be sued
Apply for government benefits
Contract
Manage property or to make any gift or disposition of property
Consent to medical treatment
Make decisions about social environment or other social aspects of
life

ALL those rights are taken away?
 They

can be! This is called a plenary
guardianship.
 However, according to Fl. Stat. 744.344
(2), a guardianship must be the least
restrictive appropriate alternative .
 A limited guardianship is when only
certain rights are delegated to the
guardian. The ward retains the rest.

Who can serve as guardian?


Any adult resident of Florida.
 Close relative of ward who does not live in
Florida MAY serve.
 Persons convicted of a felony or who are
incapable of carrying out guardian duties can not
be guardian. Arrests without conviction for
certain crimes (ex. Elderly abuse).
 Court may not appoint a guardian when there is
a conflict of interest (ex. ALF owner).

What do guardians do?
 Exercise

those rights that have been
removed from the ward and delegated to
them!
 This may include determining where they
live, managing their finances, and making
their medical decisions.
 Will visit the ward at least once personally
each calendar quarter.

Is a guardian accountable?


YES! They are represented by an attorney who
serves as the “attorney of record”.
 They are usually required to furnish a bond and
may be required to complete a court-approved
training program. This is waived for public
guardians.
 If they do not carry out their responsibilities
properly they may be removed or even charged
with a crime (ex. Exploitation).

How long does a guardianship
last?










Depends! If a person recovers in whole or in part from the condition
that caused them to be incapacitated, the court will have them
reexamined and can return all or some of their rights (ex. A stroke or
severe accident). Many are lifelong, however.
Any interested person (including the ward!) can file a petition for
restoration. This involves re-examination by a court appointed
doctor.
A guardianship may be terminated if the guardian fails to carry out
their duties or becomes ineligible (ex. Becomes incapacitated or is
deported). A successor guardian must be identified and appointed
as soon as possible.
A guardian can resign by providing notice to the court with the court
accepting the notice. This is called discharge but does not affect the
existence of the guardianship.
When a ward dies, the guardian is discharged with appropriate
pleadings including filing the ward’s death certificate.

So, what can I do?

We work with the most vulnerable
population
 Children
 Disabled
 In

the foster care system
 Usually with little to no family members
who can serve as guardian

What Happens When a
Developmentally Disabled Youth
Who Needs a Guardian Doesn’t
Have One?
Meet Marina…
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Marina
● Autistic
● Mentally Retarded
● Non-Verbal
● Engages in Self-Injurious Behavior
● Has a family history of Diabetes and
serious Cardiovascular Disease
● Has been prone to infections, including
pneumonia
● Has TPR’d developmentally disabled
parents who are still part of her life but who
cannot
manage her care
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What Happens When a
Developmentally Disabled Youth
Who Is Also Mentally Ill?
Meet Serena…
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Serena
● Psychotic
● Mentally Retarded
● History of having been sexually abused by
her
both biological and adoptive family
● Paranoid ideation makes her frightened
and very fearful that harm will befall her
● Artistic expression eases her stress
● Can read a bit but cannot manage money
● Has court-ordered bars to contact with
biological and adoptive family, including
her siblings.
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A youth like Marina has no voice to
communicate illness or pain
A youth Like Serena cannot consent or
object to psychiatric treatment

Guardianship can safeguard the health,
wellbeing and benefits of these
Disabled Adult Children.
Authored by Marielle Gomez-Kaifer, Sharon Langer, Elizabeth Hubbart and Candice
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Former foster youth may be legally
18, but may need assistance



May be unable to apply for government benefits.
May be unable to understand and therefore
grant consent to medical procedures and
medication.
 May not understand the implications of legal
contracts, marriage, or consenting to termination
of parental rights.
 May be unable to conduct activities of daily living
independently.
 May be especially vulnerable to exploitation:
financial, sexual, etc.

What else may suggest a foster
youth may benefit from a
guardianship?



A diagnosis of a developmental disability.
Receiving SSI (Social Security Income) because
of a developmental disability.
 Receiving a full or mini-waiver for APD (Agency
for Persons with Disabilities) services.
 Receiving CMS (Children’s Medical Services)
level Medicaid or in a MFC (Medical Foster
Care) placement for a serious medical condition
that impairs functioning.
 Psychological assessments indicate a lower IQ
score.

Case Plans can help too
 Case

Plan goals may include APPLA or
already be in assessment for legal
guardianship of a developmentally
disabled minor.
 A child of 13+ years of age with
substantial medical and developmental
disabilities, whose case plan is shifting
from adoption to APPLA.

A

youth potentially in need for a
guardianship should be identified
as early as possible!
 When they are 16.5 years of age,
start preparing all the documents
required!

What items are needed to apply for
a guardianship?




Some items that are normally requested for IL youth who are aging
out:

Proof of identity, including state ID, social
security card, and birth certificate.
 Immigration card or naturalization papers, if
applicable.
 Medicaid card or other proof of medical, or if not
available, copy of Medicaid eligibility
documentation.

Additional items needed:


A recent psychological evaluation, complete with
diagnoses and full scale IQ (if there is an
intellectual disability).
 If applicable, a copy of the Termination of
Parental Rights Final Judgment to both parents
(if not applicable, the Shelter Order), death
certificates, or current contact information as to
the parents.
 Information pertaining to their assets (SSI trust
fund, SSA, or other benefits due to a deceased
parent).

What YOU can do


Consider if this youth would benefit from a guardianship
and why.
 Recommend guardianship if it is in their best interest at
the earliest possible point – preparing for a guardianship
takes time!
 Review the recommendation annually. Have them
evaluated once a year to keep everything current.
 Review what documents are needed and make sure
everything is in order to be filed when they turn 18.
 There is a gap between filing a petition and having a
guardian appointed. Make sure the youth has
appropriate housing and assistance at 18.
 REMEMBER – the decision for guardianship is made by
the Probate Court!

GUARDIAN ADVOCATES: A Less
Restrictive Alternative








FS 393.12 offers a less restrictive alternative for persons
with specific disabilities. No finding of incapacity.
Usually no attorney required, but there are pleadings, an
examination, and a hearing.
Limited to those with only intellectual disability, autism,
spina bifida or Prader-Willi Syndrome manifesting before
age 18.
Guardian Advocate must meet Ch. 744 requirements.
Major difference: No finding of incapacity, no annual
accountings, no attorney.
Not always the best solution for aging out FY who meet
criteria.

Questions? Contact us!
Sharon Langer, Esq.
slanger@dadelegalaid.org
Elizabeth Hubbart, Esq.
hubbart@dadelegalaid.org
Desiree Marengo, Esq.
dmarengo@dadelegalaid.org

The Dependency Work Group
is a joint project between Dade Legal Aid, Foster Care
Review and the Statewide Guardian Ad Litem Program,
founded in 2012.
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